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Office of Federal Contract Compliance Programs

200 Constitution Avenue, NW
Room N3422

Washington, DC 20210

Dear Ms. Bingham:

The Disability Policy Collaboration (DPC) submits the following comments in response to the Office of Federal Contract Compliance Programs (OFCCP) advance notice of proposed rulemaking (ANPRM) - Affirmative Action and Nondiscrimination Obligations of Contractors and Subcontractors; Evaluation of Affirmative Action Provisions Under Section 503 of the Rehabilitation Act, as Amended, which appeared in the Federal Register on July 23, 2010.

DPC is a joint venture of The Arc and United Cerebral Palsy (UCP) that focuses on legislative and legal supports to improve the lives of individuals with disabilities and their families.  The Arc is a membership organization of over 700 state and local chapters made up of people with intellectual, developmental and other disabilities, their families, friends, interested citizens, and professionals in the disability field. UCP is an organization that provides services and advocacy to people with disabilities through a nationwide network of nearly 100 organizations.  Both The Arc and UCP have represented individuals with disabilities for over 60 years.  
DPC urges OFCCP to comprehensively revise the Section 503 regulations and to provide enhanced guidance and technical assistance to contractors about recruiting and hiring employees who have disabilities.  DPC appreciates the opportunity to offer comments about how to strengthen the Section 503 affirmative action requirements.  We also appreciate the efforts of OFCCP to publish the ANPRM to coincide with the 20th anniversary of the passage of the ADA, earlier than the December 2010 date originally proposed.  

President Obama launched a Community Living Initiative priority throughout the Federal Government on the tenth anniversary of the US Supreme Court’s Olmstead v. L.C. decision.  The initiative acknowledges that living independently and participating in the community is a fundamental right of people with disabilities.  Employment is key to independence and full participation in community life.  The high unemployment rate among people with disabilities poses a tremendous barrier to independent living and community inclusion.  The Federal Government and its thousands of contractors and subcontractors can and should take a leadership role in trying to eradicate that barrier.  They can play an especially important leadership role in the lives of people with the most significant disabilities who can and want to work. 
DPC’s comments correspond to the questions that appeared in the ANPRM.

Question 1. How can the affirmative action requirements of Section 503 be strengthened to measurably increase employment opportunities of covered contractors for individuals with disabilities? 

Without objective, numerical data and without specific, measurable goals affirmative action plans designed to increase employment of people with disabilities are only words on paper.  DPC recommends that requirements similar to those included in the implementing regulations for Executive Order 11246, including numerical placement goals, quantitative analyses, measurable action steps, reporting and accountability be designed for Section 503 compliance.  DPC also recommends that disability be added to the statement of purpose in 41 CFR 60-2.10.  This would send a clear message to contractors that affirmative action programs aimed at increasing the number of employees with disabilities is now elevated to the same level of importance given to women and minorities and will require more than paperwork compliance.
With improved census data, it is possible for contractors to determine the number of available employees with disabilities in the labor force.  Contractors must be required to use these data to compare the number of employees with disabilities in the labor force with the number in a contractor’s workforce and analyze the adequacy of their affirmative action plans.  Meaningful affirmative action plans must include placement goals and substantive action steps that will lead to recruitment and hiring of people with disabilities.  

Once clear requirements for meaningful affirmative action plans are included in the regulations, OFCCP must provide technical assistance, including sharing information about exemplary practices, and engage in vigorous monitoring and enforcement activities.
Question 3.  What barriers currently impede Federal contractors from hiring people with disabilities?  In the absence of required accountability processes, it is difficult to ascertain what barriers contractors may have encountered in hiring people with disabilities.  A hypothesis that DPC would put forward as reasonable is that societal prejudice and ignorance concerning the employment capabilities of people with disabilities combined with misplaced concern about the cost of providing reasonable accommodations has been a barrier.  The absence of meaningful, measurable requirements regarding affirmatively recruiting and hiring people with disabilities may have unintentionally contributed to commonly held perceptions about the inability of people with disabilities to work.
Question 4.  Are there changes that could be made to the existing language on permissible qualifications standards that would better ensure equal employment opportunities for individuals with disabilities?

The regulations need to stress that job-related qualifications must be considered extremely carefully and be used in a very narrow fashion so that individuals who are able to perform a job are not excluded.  The contractor must be required to demonstrate that a qualification standard, test, or other selection criterion that screens out an individual with a disability or a class of individuals with disabilities on the basis of disability must be job-related and consistent with business necessity.  The contractor must demonstrate that qualifications standards accurately measure the ability to perform the job’s essential functions and that the job cannot be performed with a reasonable accommodation.  In an effort to provide more clarity, DPC suggests that the regulations include examples that illustrate how contractors should go about their analysis of (1) the essential functions of a job and (2) the necessity of any qualification standards in order to perform the essential functions of the job.  

Question 5.  If OFCCP were to require Federal contractors to conduct utilization analyses and to establish hiring goals for individuals with disabilities, comparable to the analyses and establishment of goals required under the regulations implementing Executive Order 11246, what data should be examined in order to identify the appropriate availability pool of individuals with disabilities for employment?  

DPC strongly urges OFCCP to require contractors to conduct utilization analyses and establish hiring goals for individuals with disabilities.  Absent such requirements, affirmative action will continue to be nothing more than a paperwork exercise for contractors.  

DPC suggests OFCCP provide contractors with information about the data now available through the US Census Bureau’s annual American Community Survey to ascertain the number of individuals with disabilities in the labor pool.

Question 6.  Would the establishment of placement goals for individuals with disabilities measurably increase their employment opportunities in the Federal contractor sector? Explain why or why not.

DPC is optimistic that realistic employment goals, coupled with enhanced technical assistance and a renewed focus on enforcement from OFCCP, would encourage contractors to do a better job of employing people with disabilities.  We have seen the results of not having placement goals and they are grim indeed.
Question 9.  To what extent does workplace flexibility, including flexibility in work schedules, as well as job-protected leave, impact recruitment and retention of individuals with disabilities?

Individuals with intellectual and developmental disabilities benefit greatly from workplace flexibility.  Flexibility in scheduling work hours and work days, flexibility of on-time policies, flexible job sharing and telecommuting policies and customized employment are all examples of flexibility and meaningful accommodations that enable people with significant disabilities to work in competitive employment.  Due to transportation challenges, people with disabilities cannot always arrive precisely on time and may need to leave earlier than the normal “quitting” time.  People with some disabilities can be successful, productive employees if they work fewer than 8 hours a day or fewer than 5 days a week.  In situations where people with significant disabilities can perform some functions of a job but not each aspect of a job, carving out the aspect of the job that can be performed successfully is a way to impact recruitment and retention of employees with disabilities.  DPC urges OFCCP to create processes and incentives for contractors that encourage and enable them to recruit people with significant disabilities for jobs that have flexible time requirements and carved out job duties and to compensate those employees at a fair, prevailing wage.  DPC believes that contractors should be permitted to count these employees toward meeting placement goals for people with disabilities.  
Question 11.  Would amending the Section 503 regulations to require contractors to invite all applicants to voluntarily and confidentially self-identify if they have a disability prior to an offer of employment enhance a federal contractor’s ability to more effectively monitor their hiring practices with respect to applicants with disabilities?

The Section 503 regulations should require contractors to invite self-identification of disability both prior to and after extending an offer of employment.  However, DPC believes strongly that the regulations also must specify that safeguards be put in place.  In addition to the requirements included in the current §60-741.42 (b), the contractor should be required to (1) have a working, realistic affirmative action plan with numerical placement goals and measurable action steps and inform the applicant/employee of the plan and efforts to hire individuals with disabilities and (2) should be required to provide the applicant with the opportunity to make an informed choice about how the self-identifying information will be used.  

If contractors could obtain self-identifying information from individuals with disabilities prior to job offers, when combined with required quantitative analyses and measurable placement goals, their ability to monitor their hiring practices would be improved.

Question 12.  How can linkage agreements between Federal contractors and organizations that focus on the employment of individuals with disabilities be strengthened to increase effectiveness?

The suggestions for outreach and positive recruitment offered in the current regulation at §60-741.44 (f) (1), (2), and (3) should be required activities.  In addition, DPC would suggest that OFCCP refer to the Office of Disability Employment Policy’s Affirmative Action for People with Disabilities and Disabled Veterans Volume II Modernizing the Affirmative Action Provisions of The Section 503 and VEVRAA Regulations​ prepared by Economic Systems, Inc. for additional exemplary recruitment, outreach and linkage practices which should be required. 

DPC believes that the following linkage suggestions from the report (pages 40 and 41) are especially worthwhile:

(5) Utilize online application and recruitment websites and social networking sites by creating a place where jobseekers with disabilities can learn about the company and its hiring initiatives.

(6) Join employer networking groups that recognize and promote best practices in hiring, retention, and promoting jobseekers with disabilities.
(7) Develop a pipeline of qualified applicants with disabilities by utilizing web-based “job boards” that specialize in identifying qualified individuals with disabilities.
(11) Designate a coordinator for outreach and employment programs responsible for targeted outreach programs, including websites, schools and employment assistance programs serving people with disabilities and disabled veterans.
To item (11) DPC would add that the designated coordinator should develop outreach strategies targeted at local and state disability organizations who are likely to be aware of people with disabilities who are interested in employment but who may not be affiliated with traditional employment assistance or placement entities.  OFCCP’s technical assistance efforts should include examples of disability organizations that could be helpful to contractors.
Question 13.  What impact would result from requiring that Federal contractors and subcontractors make information and communication technology used by job applicants in the job application process, and by employees in connection with their employment fully accessible and usable by individuals with disabilities?

DPC believes that information and communication technology used by federal contractors should be accessible to applicants and employees with disabilities. Section 508 of the Rehabilitation Act requires federal agencies to ensure that electronic and information technology that is developed, procured, maintained, or used is accessible to individuals with disabilities.  OFCCP should require federal contractors to do likewise.  In the employment context, access to electronic and information technology is essential.  Many employers advertise openings electronically, prefer or require submission of job applications electronically and finalize hiring negotiations electronically.  People with disabilities must have equal access to these opportunities.  Contractors must be required to ensure that their online employment processes are accessible.
DPC believes that OFCCP should provide enhanced technical assistance to federal contractors about the resources available to ensure that websites and other forms of electronic and information technology are accessible to people with disabilities.  

Question 14.  What other specific changes to the Section 503 regulations might improve the recruitment, hiring, retention, and advancement of individuals with disabilities by Federal contractors?

Absent concrete mandates and clear guidance, the current regulations have resulted in little more than paperwork assurances concerning nondiscrimination.  Meaningful requirements coupled with increased guidance, enhanced technical assistance and vigorous enforcement from OFCCP could begin to impact un-employment and under-employment of people with disabilities.
§60-741.1 The regulations need to clearly state the purpose of affirmative action programs so that contractors understand that they have an obligation to not discriminate and to actively recruit, hire, train and fairly pay people with disabilities. The language in the current statement of purpose in the Section 503 regulations does not communicate to contractors that affirmative action programs are a management tool that includes diagnostic analyses, concrete action steps, self–evaluation and accountability for progress.  
The regulations need to specify what must be included in affirmative action plans, including measurable goals, timetables, action steps and continuous monitoring and documentation.  Essentially, the purpose section of the regulations that govern Section 503 should model that found in §60-2.10.
§60-741.4 Coverage and waivers. Part (b) of this section discusses waivers that the Deputy Assistant Secretary may make “where such waiver will substantially contribute to convenience in administration of the act.”  This language should be omitted.  The regulations should enumerate with specificity the conditions under which waivers might be appropriate in the national interest or when acting on individual requests when a class of contracts is concerned would be impractical.  There should be no exceptions to the nondiscrimination and affirmative action requirements of Section 503 because of administrative convenience.

§60-741.41 Availability of affirmative action program.  The regulations should require contractors to make their affirmative action plans readily available to employees, applicants and the public at large.  Any contractor who operates intranet or internet sites should be required to post its affirmative action plan on those sites.
§60-741.44 Required contents of affirmative action programs.  The regulations should include examples of exemplary practices for all ten of the components of affirmative action programs.  An additional eleventh component should be added to what is required in an affirmative action plan.  That additional component should concern accessible communication and information technology (discussed in more detail under Question 13).  

§60-741.44(a) Policy statement.  The regulations should require contractors to specify in their policy statements their obligations to not discriminate in employment on the basis of disability and also to affirmatively recruit and hire individuals with disabilities.  The statement should be required to reflect the CEO’s attitude toward affirmative action.  The policy statement must require numerical goals for hiring and advancement of people with disabilities.

§60-741.44(e) Harassment.  This section should be strengthened by including examples of actions that could constitute harassment (verbal abuse, graphic and written statements, conduct that is physically threatening, harmful, or humiliating) and examples of contractors’ responsibilities (prompt response to harassment, disciplinary action).  

§60-741.45 Sheltered workshops.  In addition to exempting contracts with sheltered workshops as meeting affirmative action goals to hire individuals with disabilities, contractors with certificates to pay subminimum wage should be monitored to ensure compliance with the certificates and should not be allowed to count those individuals in affirmative action measurements.
The OFCCP should recognize contractors who develop meaningful, measurable affirmative action programs and who successfully recruit, hire and retain employees with disabilities, especially people with significant disabilities.  Their employment practices should be showcased as best practices and shared with other contractors.
Again, thank you for this opportunity to provide comments.

Respectfully submitted,

Maureen Fitzgerald
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