CCD EDUCATION TASK FORCE

COMMENTS ON PROPOSED RULES FOR PART B 

OF THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT

34 CFR Part 300 73 

Federal Register 27690, May 13, 2008

§ 300.9 Consent 
PROPOSED REGULATION
ADDS NEW SECTION (3) to definition:
(c) * * *
(3) If the parents revoke consent for their child's receipt of special education services after the child is initially provided special education and related services, the public agency is not required to amend the child's education records to remove any references to the child's receipt of special education and related services because of the revocation of consent.
COMMENT: Proposed §300.9 (c) (3) appears to be in alignment with (c)(2) which states that revocation of parental consent is not retroactive. The requirement to maintain the documentation of the student’s prior status in his/her education record is a protection that belongs to the child, [note 34 C.F.R. § 104.3(j), (l)(2)] not his/her parent. Furthermore, to the extent that the parent challenges the determination of the child’s eligibility or the accuracy of any other finding in the child’s education record, the parent can exercise his/her right to a hearing under the Family Educational Rights and Privacy Act (FERPA) to seek to correct misinformation in the child’s education record and even if unsuccessful, is entitled to include a written explanation of the parent’s position. 

RECOMMENDATION:  Maintain proposed 300.9 (c)(3).
§ 300.300 Parental consent
PROPOSED REGULATIONS
COMBINES CURRENT §300.300 (b)(3) AND (b)(4) AS FOLLOWS: 
(3) If the parent of a child fails to respond to a request for, or refuses to consent to, the initial provision of special education and related services, the public agency--
(i) May not use the procedures in subpart E of this part (including the mediation procedures under Sec. 300.506 or the due process procedures under Sec. Sec. 300.507 through 300.516) in order to obtain agreement or a ruling that the services may be provided to the child;
(ii) Will not be considered to be in violation of the requirement to make FAPE available to the child because of the failure to provide the child with the special education and related services for which the parent refuses to or fails to provide consent; and
(iii) Is not required to convene an IEP Team meeting or develop an 
IEP under §300.320 and §300.324 for the child.
ADDS NEW SECTION (4) TO (b) as follows:
(4) If, at any time subsequent to the initial provision of special education and related services, the parent of a child revokes consent for the continued provision of special education and related services, the public agency--
(i) May not continue to provide special education and related services to the child;
(ii) May not use the procedures in subpart E of this part (including the mediation procedures under Sec. 300.506 or the due process procedures under Sec. Sec. 300.507 through 300.516) in order to obtain agreement or a ruling that the services may be provided to the child;
(iii) Will not be considered to be in violation of the requirement to make available FAPE to the child because of the failure to provide the child with further special education and related services; and
(iv) Is not required to convene an IEP Team meeting or develop an IEP under Sec. Sec. 300.320 and 300.324 for the child for further provision of special education and related services. 
COMMENT: The current interpretation (§300.300 (b)(3)) that bars school districts from using procedures under Section 1415 (including mediation or due process procedures) when parents refuse to consent to the initial provision of special education services is supported by the language of the statute. There is nothing in current statute to suggest that parents’ revocation of consent after initiation of such services should be treated differently than their refusal to give consent initially to the provision of special education services to their child, therefore, USED’s proposed §300.300 (b)(4) appears to be an accurate interpretation. 
RECOMMENDATION: To ensure that implementation of this statutory right does not create chaos and impede teaching and learning, USED should allow for mediation in accordance with Sec. 300.506 and, require, through these regulations, an orderly, collaborative process to ensure that:

· the child is kept at the center of the decision; and,
· the parent revoking consent understands what services will be terminated and the full implications and consequences of his/her action. 
Specifically, the local agency should be required to:
- obtain parental revocation of consent in writing;
- ensure that the revocation is voluntary;
- notify the parent that at their discretion, they may participate in a voluntary meeting with school personnel (e.g., the IEP team or mediation) at which the parent would be able to discuss the reason for the decision to revoke consent, review any relevant information from the child’s IEP, prior evaluation results, teacher input, etc., and learn about all legal implications of revocation;
- make clear that the right of the parent to revoke consent would not be contingent upon his/her participation in such a meeting;
- convene the voluntary meeting or mediation at a mutually agreed upon time and place, and, as appropriate, may be facilitated by use of alternate means of meeting participation in accordance with current §300.328


- provide the following information to the parent in writing (either in person or by other means of communication):
-explanation of the IDEA protections the parent and child will lose (e.g., the right to receive FAPE under IDEA);

-statement about the specific special education services the student will cease to receive;

-explanation of the timing and when the IDEA protections and services end;
-notice that the information about the child’s eligibility and receipt of IDEA supports and services will remain in the child’s school record;
-summary of the student’s areas of strengths, needs, current levels of functioning and performance, including performance on state and district-wide assessments;

-explanation of the differences between IDEA and the rights and protections under Section 504

-explanation of the services, supports, or accommodations the student might receive under a Section 504 plan, regardless of parental consent;
-explanation of the process to request a re-instatement of FAPE (CCD encourages the use of a streamlined process for re-enrollment in special education services/programs if the parent requests re-enrollment  within a reasonable amount of time after the  withdrawal of consent. This will benefit the child and reduce paperwork for the IEP team.) 

-explanation that parents may (at no cost) meet with their local Parent Training Information Center or Community Parent Resource Center to discuss the benefits of mediation, the possible benefits of continuing to receive special education services and the potential consequences of terminating such services. States should continue to be allowed to contract with the PTIs/ CPRCs for these services according to § 300.506(b)(2). 

COMMENT: The affirmative obligation of States to identify, locate, and evaluate children with disabilities residing in the State (in accordance with Sec. 300.111, Child find) is not compromised by either §300.300 (b)(3) or (b)(4). The LEA has an affirmative obligation with respect to all children to identify and locate those who may be in need of specialized instruction, and there is no basis to exclude children who may be seriously struggling as a result of their disability because they previously had received, but no longer are receiving, special education services.  This continues to apply to students who previously received services under IDEA.
RECOMMENDATION: While the LEA will not be considered to have violated the requirement to provide FAPE under IDEA based on the proposed regulation and the language of the statute, USED should clarify that this does not eliminate the LEA’s obligation to make FAPE available should a parent subsequently seek or respond to a referral for evaluation, and that the limited exception set forth under IDEA does not apply to the LEA’s obligations under Section 504. 
COMMENT: USED has suggested in the comments accompanying the proposed NPRM at 73 Fed. Reg. 27,692 that parents and advocates should be aware that if a parent has refused services for their child under IDEA, then based on the proposed rules, the school does NOT recognize the child, regardless of the manifestations of his/her disability, as one deemed to have a disability. According to USED, even if there were evidence in the child’s file of the child being previously evaluated as having a disability with challenging behaviors, under the proposed rule that child would be treated as if he/she did not have a disability and would face disciplinary action in “the same manner as a non-disabled child.”  CCD believes this interpretation is incorrect. 
A child with a documented disability who has been determined to need special education is protected under § 1415. Children whose parents revoke consent for the provision of special education have already been determined to be eligible for special education. (See current § 300.534(a) that, consistent with the language of the law, clearly states that this regulatory provision, as well as subsections (b) and (c), only apply to children not determined eligible for special education and related services.) The fact that the child’s educational records will continue to contain information regarding prior eligibility for and receipt of special education and related services (as indicated by proposed 300.9 (c)(3)) is an additional reason to reject USED’s comments in the matter of disciplinary actions. Lastly, there is also little doubt that such students are protected from being discriminated against under Section 504 regardless of whether or not the student is receiving special education services (34 C.F.R. § 104.4). 
RECOMMENDATION: USED should correct and clarify its interpretation regarding disciplinary actions in cases of students whose parents have revoked consent for special education and related services at the time of release of final regulations regarding §300.300 (b)(4). 
§ 300.177 – State’s Sovereign Immunity

PROPOSED REGULATION

Sec. 300.177 requires any recipient of assistance under Part B of the Act to make ‘positive efforts to employ and advance qualified individuals with disabilities’ in programs of an SEA or LEA that is using IDEA funds to develop assessments for children with disabilities. It also ensures that grant recipients under the IDEA will make efforts to employ people with disabilities in programs assisted under the IDEA.

COMMENT – The additional requirement proposed Sec. 300.177 that recipients under Part B make efforts to make ‘positive efforts’ to employ and advance in employment, qualified individuals with disabilities is an excellent step forward to ensure more individuals with disabilities are considered for employment by SEAs and LEAs.  The addition of this provision demonstrates USED’s commitment to ensuring equal employment opportunities.  

RECOMMENDATION – To ensure that SEAs and LEAs fully promote employment opportunities broadly to those eligible candidates with disabilities, CCD urges USED to further clarify the vague term ‘positive efforts’  to ensure that more individuals with disabilities do, in fact, have access to and fully understand the employment opportunities offered. CCD encourages USED to provide steps that should be taken to safeguard equal employment opportunities.  
§ 300.512 HEARING RIGHTS
PROPOSED REGULATION
Adds new language to existing 300.512 (a)(1) as indicated below in BOLD CAPS:
(1) Be accompanied and advised by counsel and by individuals with special knowledge or training with respect to the problems of children with disabilities, EXCEPT THAT WHETHER PARENTS HAVE THE RIGHT TO BE REPRESENTED BY NON-ATTORNEYS AT DUE PROCESS HEARINGS IS DETERMINED UNDER STATE LAW.
COMMENT: The proposed regulation represents a significant modification in USED’s position from allowing the use of lay advocates at due process hearings to saying it is a matter of State law as set forth in proposed regulation § 300.512(a)(1) whether non-attorney advocates may take on the role of counsel for parents before administrative due process hearings. As such, it is potentially disruptive of the State system of administrative due process hearings especially when there is substantial evidence of the current dearth of attorneys and lay advocates available to represent parents. To date, minimal research has been conducted on data and outcomes concerning the special education administrative due process systems of states and districts. Particularly in light of the resolution session introduced by IDEA 2004, the manner in which this intervening process has been implemented (e.g., with or without attorneys or lay advocates accompanying parents) as well as the extent to which the process has had any impact on subsequent due process hearings has yet to be considered and shared with the public. Additionally, we know from the current experience of parents, this change will mean for many parents that their choice will be either to represent themselves (which puts them at a disadvantage) or foregoing a due process hearing altogether.  Consequently, it is premature for USED, without adequate review and consideration of available research data, to propose, through regulatory amendment, such a potentially disruptive change. Also, given the pending Congressional reauthorization of IDEA, it is inappropriate for USED to move forward with this proposed language. 
RECOMMENDATION: Delete the proposed new language in 300.512, “except that whether parents have the right to be represented by non-attorneys at due process hearings is determined under State law.” In addition, CCD urges the USED to identify strategies to ensure that parents have access to free or reduced fee, knowledgeable attorneys to represent them in specific instances when legal counsel is necessary, such as appealing due process decisions in court.

§ 300.600, 300.602, 300.606

PROPOSED REGULATIONS - State monitoring, technical assistance, and enforcement of the Part B program - 4 subparts: 

300.600:  Clarifies that a State must annually review and make determinations about the performance of each LEA in the State and that a State, in exercising its monitoring responsibilities must ensure that when it identifies noncompliance with the requirements of IDEA by its LEAs, the noncompliance is corrected as soon as possible, and in no case, later than one year after the State’s identification.. States must use the same categories that are listed in Sec. 300.603 to make annual determinations about the performance of each LEA.  The proposed regulation also clarifies specific enforcement mechanisms that a state must use.
300.602 & Sec. 300.606: Requires States to report to the public on the performance of each LEA located in the State on the targets in the State's performance plan no later than 60 days following a State's submission of its annual performance report (APR) to the Secretary. AND

Requires States to make each of the following documents available through public means:(a) the State's performance plan, b) the State's APRs; and (c) the State's annual reports on the performance of each LEA located in the State. Must post on the SEA's Web site, distribute to the media, and distribute through public agencies.
COMMENT – USED’s proposed clarifications to state monitoring, technical assistance and enforcement of Part B are significant improvements that can help ensure that steps are being taken to examine, assess and determine whether LEAs are meeting the targets in the State’s performance plans and that the public is fully aware of the efforts to both meet the targets as well as steps being taken if the LEA falls short.  CCD does, however question whether the proposed changes are sufficient to address the longstanding unresolved complaints and findings of noncompliance, such as those that impede students with disabilities, particularly students of color or with limited English proficiency, from being effectively taught and successfully learning to high standards. In addition, while a period of as much as a year may be needed to change noncompliance involving major state policies (laws, regulations, etc.), noncompliance involving an individual child is more easily correctible. The regulation should differentiate between these two categories of noncompliance.

RECOMMENDATION – CCD recommends that USED add regulatory language requiring that national, state, local, parent and other advocacy organizations have a formal, meaningful role in the federal and state monitoring process.  These groups and individuals can contribute to the discussion and decisions related to systemic noncompliance issues.  This opportunity should not rest on whether the state is willing to invite or allow the participation of organizations and individuals that have significant knowledge and expertise about problems as well as recommendations for improvement. In addition CCD recommends that the regulation require States and districts to publicly post and make available to the public USED’s Decision Letter on the State Performance Plan and Annual Performance Reports as well as federal or state required corrective actions and other enforcement steps being implemented so that schools, districts, and the state are even more accountable to the public.
§ 300.705, et seq., FUNDING FOR LEAs

PROPOSED REGULATION – Proposed funding allocations under section 611 and 619 of the Act, to LEAs that are not serving any children with disabilities.

Specifically, the proposed regulations amend 300.705(a) (school age) and 300.815 (preschool) to require the SEA to distribute grant funds to LEAs, including charter schools acting as LEAs, even if they are not serving any students with disabilities.

A new provision is added, 300.705(b)(2)(iv) (school age), and 300.816(b)(4) (preschool) that requires the SEA to adjust the base payment for any LEA that had received a base payment of zero in its first year of operation for the first fiscal year after an LEA reports that it is serving any children with disabilities.

COMMENT:  The stated purpose for mandating funding to LEAs that are not currently serving any students with disabilities is to ensure that LEAs and public charter schools have funds available to conduct child find activities or serve students that enter school or are identified during the year.  73 Fed. Reg. 27695.  However, the same can be said for any school district that receives or identifies a student after the start of the year.  Basic principles of school finance are always retrospective.  Schools are reimbursed for their expenditures in a subsequent school year.  Therefore, to take what limited IDEA funds that are available and give them to a program that is not serving any students with disabilities is very troubling.  All it will accomplish is to make even less money available to those schools that are serving students with disabilities.  One of the original intents of the IDEA was to assist States and school districts in meeting the needs of their students with disabilities.  Yet, there is so little federal funding, why siphon it off to schools that do not have any students.  We recognize and agree that schools, including public charter schools, should be adequately reimbursed for their special education expenditures.  Furthermore, we want to ensure that public charter schools are able and willing to serve students with disabilities.  However, we believe that the better course is to follow the option laid out in the second provision—to adjust the base payment of any school in the very next fiscal year that they do serve a student with a disability.  This ensures that schools are reimbursed for the services they do provide, is consistent with traditional funding schemes and does not take money from schools that are serving students with disabilities and give it to those who are not. 

RECOMMENDATION: USED should remove the provisions in 300.705(a) and 300.815 that mandate that an SEA allocate funds to LEAs, including public charter schools operating as LEAs, that do not have any students with disabilities.  USED should also remove the corollary language from 300.705(c)(2) and 300.817(b).  USED should retain the provisions of 300.705(b)(2)(iv) and 300.816 that mandate that an SEA adjust the base payment amount for any LEA that had received a base payment of zero in its first year of operation for the first fiscal year after an LEA reports that it is serving any children with disabilities.
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