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Welcome!
• First time using webex?

– You can communicate with other attendees or the 
host in the Chat Box and seek technical assistance if 
needed.

– You can type questions about the material presented 
in the Q&A section.

– You can raise your hand and we’ll pause to let you 
speak if we have time.

• Today’s webinar will be recorded and archived on 
the NCCJD website.  Please keep this in mind 
when sharing information and experiences during 
the webinar.



Thank you to our presenters

• Steve Gordo, Parent Advocate

• Elizabeth Kelley, Criminal Defense Attorney 
and Board Member, National Association of 
Criminal Defense Lawyers 



Autism Can Be A Crime:

A Family’s Journey Through 

the Criminal “Justice” System

Steve Gordo 

“Paul’s Dad” 

sgordo88@hotmail.com 

(c) 2016 All Rights Reserved



My son, Paul

Paul at Ghirardelli Store, 
Monterey, California, (c) 2016-
All Rights Reserved.

Paul, Age 11,Modesto, California(c) 2016- All Rights Reserved.



The Crime:
My son, Paul, has autism. He 
was diagnosed at the age of 
four. He has been in special 

education since that time. Paul 
is considered “high-

functioning,” but, for many 
reasons, has not, yet, acquired 
the social skills he needs to be 

realize his potential. 
Paul was supposed to receive 

“Home and Hospital” 
instruction from the local 

school district. In July of 2015, 
the school district suggested 
Paul meet with the instructor 
at the local library. We set a 

time and date.



The Crime: 

I delivered Paul to the 
library, met an 

instructor new to Paul, 
and, fearful the 

instructor may not be 
prepared, I decided to 

stay in the library while 
the teacher instructed 

him. 
Paul at Snoopy Store-2, Santa Rossa, 
California, (c) 2016- All Rights Reserved.



The Crime:
After about 50 minutes, Paul 
was showing signs of being 
restless and agitated. The 

instructor asked my advice. I 
told him it was up to him 

whether or not discontinue 
instruction. Meanwhile, Paul 

went to the restroom. 
Paul returned from the 

bathroom, speaking in a loud 
voice, his teacher indicated he 

needed to be quiet and I 
reaffirmed this. Paul yelled, 
then ran towards the exit 

door of the library. 
Paul at Snoopy’s Home Ice, Santa Rossa, California, (c) 
2016- All Rights Reserved.



The Crime:

As he ran past a man queued at the check out 
counter, he pushed that man’s shoulder. The 

man took a step, but quickly recovered.
As Paul neared the exit door, he pushed another 

man who bumped into the nearby wall. 

Finally, he exited the doors, he made a path for 
our car, but an older woman was in the way. He 
extended his hands, pushed the older woman, 

and she fell, flat on her back. 



The Crime:
As fate would have it, the woman, was especially 

vulnerable as she had Huntington’s Disease. When 
she fell, she was apparently unable to break her fall, 

was unconscious for less than one minute, and, 
after being seen at a hospital, was diagnosed with 

having suffered a “mild concussion.”

Paul stopped immediately. He was still agitated 
from “escaping” the library, but he seemed to be 
shocked that the woman fell. The woman laid still 
and apparently unconscious. Not long after, Paul 

apologized, but neither the woman nor the 
husband could hear him.  



The Consequences
The woman’s husband rushed at Paul as though he 

meant to hit him. He yelled that his wife has 
Huntington’s Disease, that Paul was a “thing,” an 

“animal,” and that Paul should go to jail. After 
fifteen to twenty seconds of yelling at and about 

Paul, he tended to his wife. 

I died that day. I was every bit and more angry at 
Paul as the woman’s husband. I was filled with fear 

and dread. I feared for the woman. I feared for Paul. 
I took him to the side and waited for the police. 



The Consequences:
The local police already knew Paul from calls we 

had made when Paul was acting out at home. The 
police proceeded with taking statements and 

interviewing Paul. One report insisted my statement 
was that Paul had “tackled” the woman. Not true. 

He pushed her.   
During the police interview, an officer asked him if 
he knew what he did was wrong. Paul said, “Yes.”  

The police reaffirmed that Paul has autism and sent 
him to a local psych ward under a 5150. I am 

grateful they chose this, over jail. Paul was released 
the next day. 



The Consequences: The Law is a… 
Donkey

The “crime” occurred in July, 2015. By September, 
2015, we heard nothing from the authorities until 
Paul received a notice to appear for booking from 
the Monterey County District Attorney’s office. I 

contacted the Assistant District Attorney, who 
explained that people are responsible for their 

actions, regardless of disability. 



The Consequences: The Law is a… 
Donkey

Paul was not only being charged with assault and 
battery. It was later explained to me that these 

were felony counts and subject to California Three 
Strikes Law.

Paul was on “Home and Hospital” because of 
aggressive behaviors, including pushing people. 

Behaviors that Paul will use to “escape” an 
unwanted task. These behaviors were well-
documented as a “manifestation” of Paul’s 

disability.



The Attorney: We Need a Hero!
So, we could get a public defender or a private attorney. 

Here’s my thinking and challenges:
1. Never hired/needed a criminal defense attorney 

before. How’s this work?
2. So, I need only find an attorney who:

A. Has criminal defense experience.
B. Knows about developmental disabilities.
C. Knows the nuances of criminal defense for someone with a 

developmental disability.
D. Has all of the above. 

3. Where do I look? Yelp? My long list of friends with 
disabilities who have hired private attorneys for 
criminal defense?  



The Attorney: The Locals Have the 
Inside Track

For $10K, I retained an out-of-town attorney 
through preliminary trial. Our first attorney was 

as shocked as we were that this case was not 
being bargained- out or summarily dropped. At 
arraignment, the ADA insisted that the case was 

going forward as there was a victim. We felt 
confident that once this went before a judge 
with the mitigating facts of Paul’s disability, a 

reasonable and fair judge would press for a swift 
and fair resolution.



The Attorney: The Locals Have the 
Inside Track

Once our first attorney met with the judge to which 
Paul’s case had been assigned, our dreams of “reason” 

winning out, left us. She insisted:

1. Even though Paul had been, finally, accepted to a 
Kansas residential program that would address these 
very same behaviors, she exercised her discretion that 
Paul could not leave the state. 



The Attorney: The Locals Have the 
Inside Track

2. The only “plea deal” being offered was that 
we plead-out to the felony charges, as-they-
were, and he could go to the Kansas program 
under probation. The judge recommended no 
changes to the offer.  

Stunned!

We learned that the judge had been a 
prosecutor for fourteen years. It became clear 
that our position was not being appreciated.



The Attorney: The Locals Have the 
Inside Track

Our attorney is an ace, but small county politics had 
enabled the DA’s office to maneuver the case into a 

decidedly unfavorable courtroom and, by the time our 
attorney realized it, it was too late to ask for change. So, 

dreams of reason dashed, I began a 10-hour-per-day social 
media campaign.

Reaching out to support groups, we had garnered several 
letters of support including a profoundly well reasoned 

letter from Jill Escher of the Autism Society of America. Our 
attorney forwarded several psychological reports, our 

conservatorship forms, and a copy of the excellent Escher 
letter.



The Attorney: Do Not Be This Guy

When the ADA first met our attorney, in a 
scheduling hearing, if I understand right, the ADA 

had not troubled himself to read any of this 
information. My suspicion is as a layman to 

developmental disabilities, he likely did not know 
how important the information could be.

It is my guess that many DA offices have grown 
accustomed to families with little or no criminal 

justice experience breaking down at the first 
moment of dealing with such a thing.



The Attorney: Storming the Wall
Since December, once it was clear that 
this was an unsympathetic court and 
DA’s Office, I had begun canvassing 

social media:
• Change.org
• Facebook
• Twitter

Spent a few nights going through the 
faculty emails of San Francisco Bay 
Area universities  and law schools. I 
wrote to each professor that had a 

specialty in criminal defense or 
psychology.

I also emailed each and every local 
politician and media source I could. 
I “friended” and messaged every big 

name I could.
Officially, none of these political 

efforts made a difference. 

Paul at the Mystery Spot, Santa Cruz, 
California, 2014



The Attorney: Surrender or Die
Prior to the preliminary 

hearing, the ADA offered 
to reduce the felony to a 
“Non-Strike” felony. We 
said, “No” and following 
that, the ADA added a 
misdemeanor assault 

charge for the man, who 
Paul pushed near the 

door. I guess our 
defiance caused anger. 

Paul at the Intel Museum, California, 2014



The Attorney: The Hard Facts
I now understand that a defense 

attorney is required to guide 
you through all possible 

choices. As our case lingered, 
our first attorney’s senior 

partner was becoming involved 
and his advice was that we take 

the “lesser” felony plea. The 
partner laid out the chances of 

enraging the DA and the court if 
we went to trial. He estimated a 
10% chance that Paul could end 

up in prison.   
Paul at local bowling alley, 2015



The Attorney: The Hard Facts
That evening, we retained a 
well-known, local criminal 

defense attorney. His retainer 
would extend from the 

preliminary hearing to trial. 
We thought his local 

reputation would budge the 
DA’s office, plus he is an 

insider on the politics of the 
local court. 

It turns out that he 
encountered the same “wall” 
of resistance. The DA’s office 

and the judge were 
determined that Paul had 

already been given his best 
offer.     

Paul with his attorney and mother,
Monterey County Superior Court, 2015



The Attorney: The Crack in the Wall

Both attorneys were named Tom.

Both attorneys worked far beyond 
their retainer. 

Both encountered the same 
fundamental problem: The court 
and DA saw us as enabling bad 

behavior. There had been a crime, 
not an accident, there was a 

victim, so says the law. Paul with his attorney and mother,
Monterey County Superior Court, 2015



The Attorney: The Crack in the Wall
The second Tom, Tom 

Worthington of Salinas, 
researched many hours and 

followed contacts I gave 
him. Finally, we hired a 

forensic psychologist, who 
evaluated Paul. Tom’s 

expertise with the local 
court, his research, his 

acumen, and this report 
from the forensic 

psychologist became the 
key to a new offer from the 

DA.
Paul  and his mother with a statue 
of Lucy Van Pelt, who was not his 
psychologist. Santa Rosa, California 
2016



The Attorney: The Crack in the Wall
All three charges were 

reduced to one 
misdemeanor: assault, 

causing great bodily harm. 
We were not happy, but it 
was an ordeal we hoped to 

end. Though we were 
confident we could win at 

trial, we felt extorted
pressured to take the new 

deal, so he could go to 
Kansas.   

Paul, his mother, and myself celebrate
at a local restaurant. Monterey, 
California, 2016.



The Resolution: So This is Justice?
Paul had no intention of causing 
harm, but because he had the 
general intent of pushing, the 
DA still felt this merited the 

initial prosecution as a Strike 
felony.

So every injury-accident is a 
crime?   

Never mind the ignorance of 
the disability. Imagine someone 
with a disability that causes her 
to be compulsively profane, she 
was dropping “F-Bombs” in the 

library, and a police officer 
asked her if she knew that what 
she was doing was wrong, she 

would likely answer, “Yes.”
But she could not control 

herself.

Paul at Six Flags: Discovery 
Kingdom, 2016



The Resolution: So Who Ya’ Gonna Call?
There is no liaison for 

people with disabilities 
who may be charged with a 

crime. I found myself in a 
panic. The first-responder 

for our moral panic was the 
Autism Society of 

America’s, Jill Escher, who 
had advocated for a boy 

with autism and his family, 
who were being sued 

because of his aggressive 
behaviors. We later found 
other groups, like NCCJD, 
willing to advocate for us. 

Paul, Marina Beach, 2016



The Resolution: Out of Oz, Back to 
Kansas 

Paul’s condition is not 
obvious. I cannot help but 
feel this would not have 
been a problem for the 
court or DA if Paul was more 
“obviously” disabled. 
Because of the “justice” 
system, Paul:
*missed over three months 
of therapy in Kansas
*does not trust law 
enforcement
* imagined he would 
tortured for his crimes

Paul with his aunt at the 
Legoland Discovery Center, 
Kansas City 2016



The Resolution: Out of Oz, Back of 
Kansas

Lakemary Center of 
Kansas has thus far 

been a great 
experience for him. As 

part of an informal 
probation, he was, 

finally, allowed to leave 
the state. He is making 

great progress!

Paul with his aunt and 
teacher at Lakemary Center, 
Paola, Kansas 2016
2014



The Resolution: Legal Reform, Please
Paul was prosecuted for 
something that was an 

established problem, for 
which residential treatment 

was already being sought, for 
which a local library was 

certainly not appropriate, 
and which was a 

documented manifestation 
of his disability. He can’t 
vote, but he’s to be held 

responsible for his disability.
Paul in Kansas City, 2016



The Resolution: The Law is a… Donkey
Mr. Bumble, a cruel head of 

a workhouse in Dicken’s, 
Oliver Twist, famously 

declares, “The law is an 
ass.”

But should we, too, be 
such? 

#autismnocrime
#justiceofPaul

https://www.facebook.com/
autismnocrime/

Paul with his Aunt Pam in 
Modesto, California 2009

https://www.facebook.com/autismnocrime/


ETHICAL ISSUES ENCOUNTERED 
WHEN REPRESENTING PEOPLE 

WITH INTELLECTUAL AND 
DEVELOPMENTAL DISABILITIES  

Elizabeth Kelley

Criminal Defense Attorney 

ElizabethKelleyLaw.com | ZealousAdvocacy@aol.com



Model Rules of Professional Conduct

• 4 RULES 

• ABA Model Rule 3.3 Candor Towards the Tribunal

• ABA Model Rule 1.3 Diligence (Zeal)

• ABA Model Tule 1.6 Confidentiality

• ABA Model Rule 1.14 Client with Diminished Capacity  



ABA Model Rule 3.3 Candor Towards 
the Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law to a 
tribunal or fail to correct a false statement of 
material fact or law previously made to the 
tribunal by the lawyer;



ABA Model Rule 1.3 Diligence (Zeal)

A lawyer shall act with reasonable diligence and 
promptness in representing a client.

Preamble: A Lawyer's Responsibilities
[2] ... As advocate, a lawyer zealously asserts 

the client's position under the rules of the 
adversary system



ABA Model Rule 1.6 Confidentiality

A lawyer shall not reveal information relating to 
the representation of a client unless the client 
gives informed consent, the disclosure is 
impliedly authorized in order to carry out the 
representation or the disclosure is permitted by 
paragraph (b).



ABA Model Rule 1.14 Client with 
Diminished Capacity

(a)  When a client's capacity to make adequately 
considered decisions in connection with a 
representation is diminished, whether because 
of minority, mental impairment or for some 
other reason, the lawyer shall, as far as 
reasonably possible, maintain a normal client-
lawyer relationship with the client.



ABA Model Rule 1.14 Client with 
Diminished Capacity  

(b) When the lawyer reasonably believes that the 
client has diminished capacity, is at risk of 
substantial physical, financial or other harm unless 
action is taken and cannot adequately act in the 
client's own interest, the lawyer may take 
reasonably necessary protective action, including 
consulting with individuals or entities that have the 
ability to take action to protect the client and, in 
appropriate cases, seeking the appointment of a 
guardian ad litem, conservator or guardian.



ABA Model Rule 1.14 Client with 
Diminished Capacity

(c) Information relating to the representation of 
a client with diminished capacity is protected by 
Rule 1.6. 

When taking protective action pursuant to 
paragraph (b), the lawyer is impliedly authorized 
under Rule 1.6(a) to reveal information about 
the client, but only to the extent reasonably 
necessary to protect the client's interests.







Bridging the Gap: Some Tips for 
Working Together

Ashley Brompton

Criminal Justice Fellow, NCCJD



Tips for Attorneys
• Identifying people with I/DD

– IEP? High school graduate? Employment history? 
SSI/SSDI? Past psychological evaluations? 

– Signs
• Difficulty communicating
• Lack of appreciation for consequences 
• Inappropriate behavior 

• Communication
– Use simple wording; no complex terms or legalese 
– Always ask open-ended, non-leading questions 
– Ask client to repeat back what you meant to ensure 

understanding 



• Be flexible and understand the client’s needs
– Your client may need more time with you than other 

clients; their family may be more involved; and the 
case may take longer

– ADA accommodations – each courthouse should have 
an ADA coordinator to help with needed 
accommodations 

• Do your due diligence
– Once a disability is identified – learn more! You should 

try to get a basic understanding of the disability and 
how it impacted your client’s behavior (NCCJD can 
help with this!)

– NCCJD is here to help attorneys understand disability 
and help attorneys get the best outcome for their 
clients. 



Tips for Families and Clients
• If you or your family member has a disability, 

please let your attorney know. 

• Let your attorney know what would help you 
to make the process easier and more 
understandable. 

• Reach out to NCCJD and/or your state’s 
protection and advocacy agency for assistance 
in speaking to your attorney and other 
resources. 



• Guardianship will often NOT solve your loved 
one’s criminal charges, and can have unintended 
consequences. Think twice and reach out to The 
Arc or other organizations before taking this step. 

• Your attorney, whether a public defender or a 
private attorney, is most often doing all that they 
can – sometimes they are constrained by the 
system. Please be understanding of their 
limitations. 

• Your lawyer is your advocate - they are in the best 
position to help you as you make your way 
through the criminal justice system. 



NCCJD Resources
• Our website (www.thearc.org/NCCJD) has a 

variety of helpful resources for attorneys and 
families 

• Webinars on issues as varied as sex offenses, 
juvenile justice, and victimization 

• White papers 

• Fact sheets on various subjects:
– Working with The Criminal Defense Lawyer 

– 5 Facts Attorneys Need to Know 

http://www.thearc.org/NCCJD


Questions?
• Attend the next webinar on Mental Health Courts 

and their applicability to individuals with I/DD. It 
will be July 28, 2016 @ 1:30 pm. Register here. 

• Sign up to receive email alerts

• Use I&R/TA service, and refer others – we help 
both suspect/ offenders and victims with I/DD 

• Share your story and raise awareness

Contact us at:

NCCJDinfo@thearc.org

https://thearc2.webex.com/thearc2/onstage/g.php?MTID=e0ac988e074b56b826b475671e5cbfd8d

